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1 Introduction 

 

The Department of Homeland Security (DHS) estimates that there were    approximately 

10.8 million unauthorised immigrants in the USA by January 2008, the most current 

figures as of this writing.
1 

Although this represents a decrease of 800,000 illegal 

immigrants from the previous year, the illegal immigrant population shows an overall 

increase of 27% between 2000 and 2009, with 62% of illegal immigrants coming from 

Mexico.
2 

Past strategies to deal with the issue have revolved around amnesty for illegal 

aliens coupled with sanctions against employers who hire them, with both strategies 

proven to be monumental failures.3 Contrary to the intent of Congress, the Immigration 
Reform and Control Act (IRCA) of 1986 (P.L. 99-603, 100 Stat. 3359) did nothing to 

stem the flow of illegal immigration which has steadily increased since that time. In 
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1986, prior to IRCA taking effect, the number of illegal aliens was estimated to be 

between three and six million.4 Congress’s most recent solution to the obvious failure of 

IRCA was the Comprehensive Immigration Reform Act of 2007
5
, which died in the 

House after passing the Senate. The Act would have provided a path to citizenship to 
most undocumented immigrants in the USA, something that was opposed by most 

Americans at the time.
6 

The inability of Congress to provide a solution to address illegal immigration have 

left states to shoulder the economic and social costs associated with the nearly 11 million 

unwelcomed guests within their borders. A Congressional Budget Office report in a 2007 

noted that the economic impact of illegal immigrants is different for the federal 

government than it is for state and local governments because the federal government 

precludes illegal immigrants from accessing most of the federal needs-based entitlement 

programmes provided through Social Security such as non-emergency Medicaid, Food 

Stamps, and Temporary Assistance for Needy Families, but the federal government 

precludes states and local governments from denying certain services to individuals 

regardless of immigration status or ability to pay as a condition to receiving federal aid.7 

Illegal immigrants tend to earn less than the native and legal immigrant populations 

($27,400 for illegal immigrants, compared with $47,800 for legal immigrant families and 

$47,700 for native-born families) and consequently as a group pay lower income  taxes.
8 

Because they have lower disposable incomes as a group, they also pay fewer sales taxes 

than legal immigrants and native-born families.
9 

The report notes that there are an 

estimates two million children of illegal immigrants in US schools (K-12), and another 

three million children of illegal immigrants born in the USA who are also in school.10 

The children of illegal immigrants are US citizens and not counted as illegal aliens, 

though they also place burdens on state and local governments and do qualify for federal 

and state entitlements and needs-based aid. This burden may be especially onerous for 

communities with large numbers of illegal immigrant populations with school-aged 

children because in most communities education and local services are generally funded 

through property taxes rather than income taxes, and illegal immigrants are unlikely to 

own real estate. Overall, the report notes that the taxes paid by illegal immigrants do not 

offset the costs of the services provided to those immigrants by state and local 

governments.11 The CBA report concludes that on average the economic cost of 

providing services for illegal immigrants is generally small for state and local 

governments, amounting to perhaps 5% of total state and local spending, with perhaps 

10% in states like California with large illegal immigrant populations.12 

In response to the inability or unwillingness of Congress to find a solution to the 

problems posed by illegal immigration for state and local governments, some states have 

sought to address the issue directly by passing legislation aimed at curving illegal 

immigration at the local level, much of it patterned after Arizona’s Support Our Law 

Enforcement and Safe Neighborhoods Act.13 

 

2 State legislative efforts to control illegal immigration 

 

2.1 Arizona 

In addition to the economic impact of illegal immigration, many states are concerned 

about its attendant public safety issues. The Arizona department of Public Safety notes: 



Dealing with uninvited and unwelcomed guests 3 
 

 

The Arizona Corridor is one of the busiest and most violent smuggling 
corridors in the country. The criminal organizations involved in the smuggling 
of aliens will violate any law and have total disregard for human life. The 
violent,  collateral  crimes  related  to  the  smuggling  infrastructure      include 
murder, kidnapping, extortion, assault, sexual assault, home invasions, and 
vehicle collisions while attempting to evade the police.

14 

Arizona maintains an Illegal Immigration Prevention Apprehension Co-Op Team 

(IIMPACT) whose mission is to “deter, disrupt, and dismantle violent criminal 

organizations profiting from illegal immigration” in the state.15 

 
2.1.1 Support Our Law Enforcement and Safe Neighborhoods Act 

Arizona was in the forefront among states that sought to stem the flow of illegal 

immigration through controversial legislation, the ‘Support Our Law Enforcement and 

Safe Neighborhoods Act’.
16 

The stated purpose of the Act is to “discourage and deter the 
unlawful entry and presence of aliens and economic activity by persons unlawfully 

present in the United States”.
17 

The Act incorporated numerous amendments to Arizona 
Revised Statutes, including the following: 

Ô § 11-105118. The new section provides that “[n]o official or agency of this state or 

a county, city, town or other political subdivision of this state may limit or restrict 

the enforcement of federal immigration laws to less than the full extent permitted by 

federal law”.19 The statute further provides that “a reasonable attempt shall be made, 
when practicable, to determine the immigration status of the person” pursuant to any 
lawful stop, detention or arrest made by any law enforcement official or agency in 

the state.20 Appropriate federal agencies are required to be notified whenever an 

illegal immigrant is convicted of a crime, assessed a fine or released from prison.
21 

The new section also authorises law enforcement agencies to transport illegal aliens 
to the appropriate federal authorities and to verify the residency status with federal 

agencies authorised to verify immigration status.
22 

Except when prohibited 

by law, state and local agencies are allowed to share information about a person’s 
immigration status for purposes of determining eligibility for state benefits or 

licences, and for other legal purposes.
23 

In addition, the section establishes the right 

of persons to sue any state or local official or agency that restricts the enforcement of 

federal immigration laws to less than the full extent permitted by law.24 Finally, the 
new section is required to be implemented in a manner consistent with federal laws 

regulating immigration, protecting the civil rights of all persons and respecting the 

privileges and immunities of US citizens.25 

Ô § 13-1509.
26 

This new code section makes it a class 1 misdemeanour punishable by a 

$100 fine and up to 20 days in jail for a first offence (30 days for a second offence)
27 

for a person to not carry an alien registration document as required or legal resident 

aliens by 8 United States Code § 1304(e) or 1306(a).
28 

Ô § 13-2319.
29 

This section makes it a class 4 felony
30 

to engage in the smuggling 

of human beings for profit or for a commercial purpose.31 The penalty is elevated 

to a class 2 felony if a minor under the age of 18 is being smuggled without an adult 

family member of if a deadly weapon or dangerous instrument.
32 

If a minor is not 

involved, the offence is a class 3 felony if deadly force is used or threatened. For 
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purposes of this section, smuggling of human beings is defined as the transportation, 

procurement of transportation or use of property or real property by a person or an 

entity that “knows or has reason to know that the person or persons transported or 

to be transported are not United States citizens, permanent resident aliens or persons 
otherwise lawfully in this state or have attempted to enter, entered or remained in the 

United States in violation of law”.33 

Ô § 13-2928.
34 

This new section makes it unlawful for the occupant of a motor 
vehicle to “attempt to hire or hire and pick up passengers for work at a different 

location if the motor vehicle blocks or impedes the normal movement of traffic”.
35 

This section also makes it unlawful for “a person to enter a motor vehicle to be 

hired by an occupant and to be transported to work at a different location if the motor 

vehicle blocks or impedes the normal movement of traffic”.
36 

It is also unlawful for 
an “unauthorized alien to knowingly apply for work, solicit work in a public place or 

perform work as an employee or independent contractor in this state”.37 Violation of 

this section is a class 1 misdemeanor.
38 

Ô § 13-2929.
39 

This new section criminalises the transportation or attempted 

transportation of an unauthorised alien to further their illegal presence in the state, 

as well as the attempt to conceal, harbour, or shield an alien from detection in any 

place in this state if the person knows or recklessly disregards the fact that the alien 

has come to, has entered or remains in the USA in violation of law.40 The section 

also makes it a crime to induce or encourage an alien to “come to or reside in this 

state if the person knows or recklessly disregards the fact that such coming to, 

entering or residing in this state is or will be in violation of law”.41 The penalty for 

violating this section is a class 1 misdemeanour that carries a minimum $1,000 fine 

and a class 6 felony if ten or more illegal aliens are involved, with a minimum fine 

of $1,000 per illegal alien involved.42 

Ô 
§ 13-3883.

43 
This section is amended to permit a peace officer to make an arrest 

without a warrant if he/she has probable cause to believe that the “person to be 

arrested has committed any public offense that makes the person removable from the 

United States”.
44 

 
2.1.2 U.S. v Arizona 

Arizona’s legislative efforts at controlling illegal immigration has been the subject of 

various lawsuits, most notable among them U.S. v. Arizona, 703 F. Supp. 2d 980;   2010 

U.S. Dist. LEXIS 75558; 30 I.E.R. Cas. (BNA) 1633 (2010), in which the federal 

government sought an injunction against enforcement of the Act in US District Court for 

the District of Arizona. The US Government filed suit challenging the Constitutionality 

of the Act and seeking a preliminary injunction against its enforcement. In deciding the 

case, Judge Susan R. Bolton first acknowledged that “[a]gainst a backdrop of rampant 

illegal immigration, escalating drug and human trafficking crimes, and serious public 

safety concerns, the Arizona Legislature enacted a set of statutes and statutory 

amendments in the form of Senate Bill 1070”.
45 

She then rejected the government’s 

request to enjoin the Act in its entirety based on violation of the Supremacy Clause to the 

US Constitution citing the Acts severability clause.46 After evaluating each section of 

S.B. 1070 individually, she found that the federal government would likely succeed in its 
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claims that federal law preempted the following sections of the law and issued a 

preliminary injunction against Arizona enforcing these sections: 

Ô A.R.S. § 11-1051(B) (requiring a reasonable effort to be made when practical to 
verify the immigration status of persons stopped, detained or arrested by Arizona law 

enforcement agents or agencies)47 

Ô 
A.R.S. § 13-1509 (criminalising the failure to complete or carry an alien registration 

document)
48 

Ô 
A.R.S. § 13-2928(C) (criminalising working by unauthorised aliens)

49 

Ô 
A.R.S. § 13-3883(A) (providing that an officer may arrest a person without a 
warrant if the officer has probable cause to believe that the person to be arrested has 

committed any public offence that makes the person removable from the USA).
50 

The Court refused to enjoin the following provisions of the Arizona law: 

Ô A.R.S. § 13-2319 (permitting officers enforcing Arizona’s human smuggling statute 
to stop any person who is operating a motor vehicle if the officer has reasonable 

suspicion to believe that the person is in violation of any civil traffic law)51 

Ô 
A.R.S. § 13-2928(A), (B) (prohibiting hiring or being hired by the occupant of a 

motor vehicle)
52 

Ô A.R.S. § 13-2929 (making it a crime for a person who is in violation of a criminal 

offense to: 

1 transport or move or attempt to transport or move an alien in Arizona in 

furtherance of the alien’s unlawful presence in the USA 

2 conceal, harbour, or shield or attempt to conceal, harbour, or shield an alien 

from detection in Arizona 

3 
encourage or induce an alien to come to or live in Arizona).

53 

The  District  Court  decision  was  affirmed  by  the  US  Court  of  Appeals  for  the   

9th Circuit.54 It is impossible to predict at this time whether the US Supreme Court will 
grant certiorari. In the meantime, Arizona continues to consider additional legislation 

intended to curb illegal immigration in the state.
55 

And it is equally clear that the district 

court decision in U.S. v. Arizona has not prevented other states from proposing similar 
legislation, some of which will be examined next. 

 
2.2 Georgia 

As of this writing, a comprehensive ‘Illegal Immigration Reform and Enforcement Act of 

2011’ has been introduced in the Georgia legislature. It has passed the House and is 

pending before the Senate
56 

The bill, patterned after Arizona’s HB 1070, would 

implement various changes to the Code of Georgia Annotated to bring about various 

measures intended to curb illegal immigration. Some of the proposed changes include: 

Ô Allows the filing of legal actions by lawful residents for injunctive relief against any 

state official or agency in violation of existing Code provisions requiring the use of 

e-verify to verify the right to work status of prospective employees and for state 
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agencies that attempt to implement sanctuary policies to harbour illegal aliens. The 

new rules would require a minimum civil fine of not less than $1,000 and not more 

than $5,000 for each violation by a state agency, with proceeds from such fines 

earmarked for use to train state law enforcement officers in matters relating to the 

enforcement of immigration law.57 

Ô 
Imposes new liability for civil violation of the Act by agencies to fines of not less 

than $1,000 and not more than $5,000 per violation, with proceeds from these fines 
to be used to train state law enforcement officers in matters relating to the 

enforcement of immigration law.
58 

Ô Makes transporting of illegal aliens with knowledge or with reckless disregard 

of their illegal status a misdemeanour punishable by up to one year in jail and/or a 

maximum fine of $1,000 when seven or fewer aliens are being transported.
59 

The 
transporting of eight or more illegal aliens is made a felony punishable by a fine of 
not less than $5,000 and not more than $20,000 and/or incarceration of not less than 

one year and not more than five years.
60 

In addition, the new Code section would 
provide forfeiture provisions for any vehicle used in the transport of illegal aliens, 

with the proceeds from the subsequent sale of such seized vehicles to go to law 

enforcement for training and enforcement of immigration laws.
61 

Ô Concealing, harbouring or shielding up to seven illegal aliens is made a 
misdemeanour punishable by up to one year in jail and a fine of up to $1,000 if 

done willfully or with reckless disregard of immigration status.
62 

The crime rises to 

a felony punishable by fine of not less than $5,000 and not more than $20,000 and/or 
imprisonment of not less than one year and not more than five years if eight or more 

illegal aliens are involved.
63 

Ô 
Encouraging, enticing, or inducing an illegal alien to enter into the state with 

knowledge or reckless disregard of legal immigration status is made an offence 
punishable as a misdemeanour if a first offence, punishable by a fine not to 

exceed $1,000 or imprisonment not to exceed 12 months, or both.
64 

A second or 

subsequent conviction of encouraging an illegal alien to enter into the state is a 
felony punishable by a fine of not less than $5,000 or more than $20,000 or by 

imprisonment of not less than one or more than five years, or both.
65 

Ô 
Police officers who during the detention of criminal suspects develop a reasonable 
suspicion that the suspect is an illegal alien “shall, when reasonably practicable, 

make an attempt to determine the immigration status of such suspect”.
66 

Ô 
Except as prohibited by federal law, state agencies are permitted to maintain and 
exchange information relating to the immigration status of any individual that is 

reasonably needed for public safety purposes.
67 

Ô State law enforcement officers are given the power to arrest individuals for violating 

federal immigration laws when authorised to do so under federal law.68 

Ô 
The immigration status of prisoners will be verified in accordance with current law, 
and “upon verification or other probable cause to believe that any person confined in 

a jail is an illegal alien, such person may be detained, arrested, and transported as 

authorized by state and federal law”.
69 
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Ô 
Business licences and occupational tax certificates of businesses with five or more 
employees shall not be renewed unless the employer verifies that they are eligible 
to use the federal e-verify system (or any future system for verifying employment 

eligibility). Violations of this code section are punishable as a misdemeanour.
70 

Ô 
An agency or political subdivision providing or administering a public benefit shall 
require every applicant for such benefit to provide at least one secure and verifiable 

photo identification document issued by the US Government or a state within the 

USA.
71 

Ô State agencies are permitted to accept only secure and verifiable documents as 

proof of identity. Only documents issued by state and federal agencies that are 

verifiable by state law enforcement, intelligence or homeland security agencies are 

made acceptable as forms of identification. Matricula Consular de Alta Seguridad, 

matricula consular card, consular matriculation card, consular identification card, 

and similar identification cards issued by a foreign government regardless of the 

holder’s immigration status are not acceptable as secure and verifiable documents.72 

With exceptions for persons reporting crimes, persons providing services for 

infants or children, persons providing emergency medical service, peace officers 

in the performance of their official duties or as otherwise mandated by deferral law, 

agencies are required to accept only secure and verifiable documents as proof of 

identity and agencies that issue identification cards, licences or verifiable documents 

are prohibited from issuing such documents to individuals without secure and 

verifiable documents as proof of their identity.
73 

Government employees who 

knowingly accept documents as proof of identity that are not secure and verifiable 

is guilty of a misdemeanour punishable by a fine not to exceed $1,000 and/or 

imprisonment for up to one year.
74 

 
2.3 Minnesota 

Several bills introduced in Minnesota’s House of Representatives would add the 

following provisions to Minnesota law: 

Ô prohibits any state or local agency, responsible authority or official from restricting 
the sending or receiving of information regarding the immigration status of any 

individual to and from the US DHS75 

Ô 
prohibits persons and state agencies from restricting the collection, retention or 

sharing of information relating to the immigration status of individuals with DHS
76 

Ô 
creates a private right of action for lawful residents of the state via a writ of 

mandamus to compel any non-cooperating government entity, responsible authority, 

official or employee to comply with reporting laws
77 

Ô prohibits any political subdivisions, whether through its governing body or by an 

initiative, referendum, or any other process, from enacting any ordinance, regulation, 

or policy that limits or prohibits a criminal justice agency, peace officer, or official 

or employee of the political subdivision from communicating or cooperating with 

federal officials with regard to: 
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1 information concerning the immigration status of any person within 

Minnesota, or 

2 
the enforcement of federal immigration laws and regulations

78 

Ô criminalises possession, sale or transfer of two or more forms of identification 

documents, including a passport, an immigration visa, an alien registration card, an 

employment authorisation document, a birth certificate, a Social Security number or 

card, a military identification card, an adoption decree, a marriage licence, a driver’s 

licence, or a photo 

Ô requires police to record the citizenship status of each person arrested for a felony 

offence and to report within 24 hours of an arrest persons reasonably suspected of 

being illegal aliens to the federal immigration authorities79 

Ô imposes fines on employers who knowingly hire illegal aliens and imposes fines of 

$250 to $2,000 for a first occurrence, $2,000 to $3,000 for a second occurrence and 

$3,000 to $5,000 for a third and subsequent occurrences.80 

 
2.4 Mississippi 

Mississippi’s version of Arizona’s S.B. 1070, the Mississippi Support our Law 

Enforcement and Safe Neighborhoods Act
81

, has passed Mississippi’s Senate and is 
pending before the House of Representatives as of this writing. The bill would implement 

the following changes to Mississippi law: 

Ô prohibits state officials, agencies and political subdivisions of the state from limiting 

or restricting the enforcement of federal immigration laws82 

Ô requires, where practical, the immigration status of individuals be verified pursuant 

to any lawful stop, detention or arrest where reasonable suspicion exists that the 

individual detained is an illegal alien,83 and requires the immigration status to be 

checked prior to the release of anyone after an arrest84 

Ô 
requires that the US Immigration and Customs Enforcement (ICE) or the US 

Customs and Protection shall be notified immediately if an alien who is unlawfully 
present in the USA is convicted of a violation of state or local law, discharged from 

imprisonment or fined
85 

Ô allows state officials or agencies to send, receive and maintain information relating 

to the immigration status of any individual and sharing that information with other 

state and federal agencies for purposes of determining eligibility for any public 

benefit, service or licence provided by any federal, state, local or other political 

subdivision of the state, verifying any claim of residence or domicile if required 

under the laws of the state or a judicial order issued pursuant to a civil or criminal 

proceeding, and, if the person is an alien, determining whether the person is in 

compliance with the federal registration laws prescribed by Title II, Chapter 7 of 

the federal Immigration and Nationality Act86 

Ô permits any legal resident to bring an action in circuit court to challenge any official, 

agency or political subdivision of the state that adopts or implements a policy that 

limits or restricts the enforcement of federal immigration laws, and empowers the 
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court to order that the entity pay a civil penalty of not less than $500 and not more 

than $5,000 for each day that the policy has remained in effect after the filing of an 

action pursuant to this subsection87 

Ô 
criminalises as a misdemeanour the willful failure to complete and carry an alien 

registration document when required by federal law
88 

Ô 
criminalises the unlawful transporting, moving, concealing, harbouring or shielding 
of unlawful aliens and provides for the impounding of vehicles used in violation of 

this section
89 

Ô existing laws prohibiting the hiring of illegal aliens are expanded by a new 

prohibition on knowingly using third-party employers (e.g., employment agencies) 

to hire illegal aliens, and imposes new penalties that include the suspension for at 

least ten days of any licence, permit or certificate granted by a government agency 

to an employer convicted of hiring illegal aliens, with a permanent revocation after 

a second offense90 

Ô 
makes it a misdemeanour for an unauthorised alien to apply for work or solicit work 

in a public place.
91 

 
2.5 Nebraska 

The legislature in Nebraska has introduced a number of bills relating to illegal 

immigration in 2011. Chief amongst these is the Illegal Immigration Enforcement Act
92 

patterned after Arizona’s S.B. 1070. The Act would mandate the following provisions:  

Ô prohibits state officials, agencies and political subdivisions in the state from limiting 

or restricting the enforcement of federal immigration laws and permits the sending, 

receiving and maintaining of information relating to immigration status for any of 

the following purposes: determining eligibility for public benefits, services or 

licences provided by the federal, state, and local agencies; verifying domicile as 

required by law or in connection with civil or criminal proceedings; determining 

whether a person is in compliance with the registration requirements under the 

federal Immigration and Nationality Act93 

Ô 
allows a police officer to verify the immigration status of a person pursuant to a 
lawful stop, arrest or detention or a person reasonably suspected to be an illegal 

alien
94 

Ô 
requires the immigration status of incarcerated individuals to be verified prior to 

their release if reasonable suspicion exists that they are not lawfully present in the 

USA, and, upon a determination that the person is illegally present in the USA, 

requires immediate notification of the US ICE or the US Customs and Border 

Protection of the person’s unlawful presence
95 

Ô 
makes it a class V misdemeanour to fail to carry an alien registration receipt card or 

certificate of alien registration by persons required to carry such identification under 

federal law
96 

Ô makes it a Class I misdemeanour for an illegal alien to work in the state as an 

employee or independent contractor97 
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Ô 
criminalises as a Class I misdemeanour to knowingly or recklessly conceal, harbour, 
transport, move, or attempt to conceal, harbour, for the purpose of shielding from 

detection, a person who is unlawfully present in the USA, or inducing a person who 

is unlawfully present in the USA to come to or reside in the state.
98 

In addition to the Illegal Immigration Enforcement Act, separate bills have been 

introduced and are pending before the Nebraska legislature that would impose the 

following additional changes to the law relating to illegal immigration: 

Ô require that persons are not to be considered lawful residents for purposes of 

enrolling in the state’s higher education institutions unless they are lawfully present 

in the USA99 

Ô 
require proof of legal status in the USA before being issued a driver’s licence or a 

state identification card
100 

Ô restrict participation in the state’s School Employees Cash Balance Retirement Act 

to employees who are US citizens or qualified aliens under the federal Immigration 

and Nationality Act, 8 U.S.C. 1101 et seq., as such act existed on 1 January 2011, 

and are lawfully present in the USA.101 

 
2.6 Oklahoma 

A bill introduced in the Oklahoma legislature in 2011, The Oklahoma Immigration Act of 

2011
102 

contains numerous revisions to existing laws as well as a number of significant 
new changes intended to discourage illegal immigration if the state similar to   Arizona’s 

S.B. 1070. If approved, the new bill would: 

Ô 
make it unlawful to transport an illegal alien

103 

Ô 
make it unlawful to conceal, shelter or harbour an illegal alien

104 

Ô 
make it unlawful to intentionally destroy, hide, alter, abscond with or keep 

documentation, including birth certificates, visas, passports, green cards or other 

documents utilised in the regular course of business to either verify or legally extend 

an individual’s legal status within the USA
105 

Ô 
make it a felony, punishable by not less than one year incarceration and/or not less 

than a $1,000 fine to violate the stated provisions of the Act
106 

Ô make the smuggling of human beings for profit or commercial purposes a felony 

punishable by a minimum of one year incarceration and/or a minimum $1,000 fine107 

Ô 
make it unlawful to impede traffic flow by stopping and attempting to hire or 

actually hiring individuals to do work at another location, and also makes it unlawful 
for an individual to enter a car for the purposes of being hired to do work at another 

location when doing so impedes the normal flow of traffic
108 

Ô make it unlawful for an unauthorised alien to solicit work in a public place, apply for 

work, or perform work as an employee or independent contractor in the state109 
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Ô make it a misdemeanour punishable by up to one year incarceration and/or a fine of 
up to $500 for an unauthorised alien to solicit work in a public place, apply for work, 

or perform work as an employee or independent contractor in the state110 

Ô authorise the seizure and forfeiture of airplanes, vehicles and vessels used in human 
violation of Sections 2 and 3 of the Act (e.g., human trafficking and picking up 

labourers by the side of the road in a manner that impedes traffic)111 

Ô prohibit employers from hiring aliens who do not have a valid state-issued 

identification card, driver licence, immigrant visa, permanent resident card, or other 

acceptable form of identification, issued by either a state or federal agency112 

Ô 
make illegal aliens ineligible for postsecondary education benefits, including in-state 

tuition rates, scholarships and financial aid
113 

Ô allow state agencies to keep and share information about lawful and unlawful 

residency status of persons in the state with other local, state and federal agencies 

for purposes of determining eligibility to receive public benefits, services or licences, 
verifying residence and, for alien residents, verifying whether they are in compliance 

with federal alien registration laws.114 

 
2.7 Pennsylvania 

A bill introduced in Pennsylvania’s General Assembly on 1 February 2011
115 

would 

amend Pennsylvania’s Administrative Code of 1929 (P.L. 177, No. 175) by adding a new 

Article XXVIII-D to be titled the Taxpayer and Citizen Protection Act of 2009.116 The 

Act states the following as part of the findings and declarations by the General Assembly: 

Ô 
illegal immigration is causing economic hardship and lawlessness in this 

Commonwealth and illegal immigration is encouraged by public agencies within this 

Commonwealth that provide public benefits without verifying immigration status
117 

Ô 
illegal immigrants have been harboured, sheltered and encouraged to reside in this 

Commonwealth through the issuance of identification cards that are issued without 

verifying immigration status
118 

Ô these practices impede and obstruct the enforcement of Federal immigration law, 

undermine the security of our borders and impermissibly restrict the privileges and 

immunities of the citizens of this Commonwealth.119 

The Act then makes the following changes to the law in order to bring about the stated 

goal of discouraging illegal immigration:120 

Ô 
makes it a third-degree misdemeanour to transport an illegal alien in the state in 

furtherance of the illegal presence in the state
121 

Ô 
makes it a third-degree misdemeanour for any person to conceal, harbour or shelter 

an illegal alien
122 

Ô permits local, state and federal agencies to create identification documents for 

any lawful purpose, including identification cards issued by public and private 

educational institutions, and limits issuance of such identity documents to US 

citizens, legal residents and holders of unexpired non-immigrant visas123 
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Ô 
requires reasonable efforts be made to verify the immigration status of persons 

charged with a felony or charged with driving while under the influence of alcohol 

or a controlled substance when such persons are confined for any period of time
124 

Ô requires that the legal residency status of incarcerated foreign nationals be verified 

with the US DHS or other appropriate federal agency and further requires that 

prisoners who are found not to be lawfully admitted be reported to the US DHS and 

be denied bond as flight risks125 

Ô 
requires public employers to register and participate in the pilot programme to verify 

the work authorisation status of all new employees (e-verify)
126 

Ô requires employers to register and participate in the pilot programme to verify the 

work authorisation status of employees as a precondition of entering into contracts 

with public employers, and that they subcontract work only to subcontractors who 

also participate in the e-verify pilot programme127 

Ô makes it an unfair method of competition and an unfair or deceptive act or practice 

in or affecting trade and commerce for any employer to fire any employee authorised 

to work in the USA when the employer employs any unauthorised alien in its 

workforce and provides to the discharged legal resident employee a cause of action 

against the employer for unfair method of competition and an unfair or deceptive act 

or practice in or affecting trade and commerce128 

Ô 
requires every agency in the state to verify the legal residency status of anyone 

14 years of age or older who applies to receive any state or federal public benefits 

consistent with federal law
129 

Ô verification of legal residence is not required for emergency medical care unrelated 

to organ transplantation, non-cash, in-kind emergency disaster relief, services 

provided by soup kitchens, shelters, crisis intervention, immunisations and treatment 

for communicable diseases, and prenatal care130 

Ô 
requires employers to withhold 6% of wages for employees who have not provided a 
valid Social Security number and makes employers liable for taxes required to be 

withheld unless the employer is exempt from withholding
131 

Ô 
prohibits local governments from enacting ordinances or policies that would limit or 
prohibit law enforcement officials from communicating or cooperating with federal 

officials with regard to the immigration status of any person
132 

Ô 
allows any natural or legal lawfully domiciles in the commonwealth to file for a writ 
of mandamus to compel any non-cooperative state or local agency to comply with 

the reporting laws.
133 

 
2.8 South Carolina 

A bill pending before the South Carolina legislature, the South Carolina Immigration 

Compliance Act of 2011134 would implement the following changes to existing state law: 

Ô 
require public employers to register and participate in the federal work authorisation 

programme to verify information of all new employees
135 
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Ô prohibit a public employer from entering into a contract for the physical performance 
of services within the state unless the contractor registers and participates in the 

federal work authorisation programme to verify information of all new employees136 

Ô 
prohibit a contractor or subcontractor from entering into a contract or subcontract 
with a public employer in connection with the physical performance of services 

within the state unless the contractor or subcontractor registers and participates in the 

federal work authorisation programme to verify information of all new employees
137 

Ô disqualifies illegal immigrants from receiving retirement, welfare, health, disability, 

public or assisted housing, food assistance, unemployment benefit, or any other 

similar benefit for which payments or assistance are provided to an individual, 

household, or family eligibility by the state138 

Ô persons are required to provide proof of legal residence, must execute an affidavit 

verifying their lawful presence in the state and verification of their eligibility must 

then be made through the federal Systematic Alien Verification of Entitlement 

(SAVE) programme operated by the US DHS139 

Ô 
makes it unlawful for the state or any political subdivision of the state to provide 

benefits to individuals in violation of this section
140 

Ô requires verification of lawful residence as a precondition to receiving care in a 

hospital licenced in the state other than for persons who pay at the time that 

services are rendered or persons who seek treatment for an emergency condition, 

and excludes organ transplantation from consideration as treatment for an emergency 

condition141 

Ô makes employers who hire or contract with illegal aliens ineligible to bid on state 

contracts or to enter into contracts with the state or any political subdivision of the 

State142 

Ô makes it a felony (illegal alien trespass) punishable by a minimum fine of $10,000 

and/or a sentence of three to five years in jail for any person to be in the state who is 

not legally present in the USA pursuant to federal law143 

Ô 
makes it unlawful to aid and abet an illegal alien in the State

144 

Ô 
provides forfeiture provisions for the personal and real property of persons found 

guilty of being illegally in the state or persons who aid and abet persons who are 

illegally in the state.
145 

 
2.9 Utah 

The Illegal Immigration Enforcement Act in Utah, patterned after Arizona’s Support Our 

Law Enforcement and Safe Neighborhoods Act, is currently winding it’s way through the 

state’s House of Representatives.146 If enacted, the bill would amend existing laws and 

create new statutory provisions including the following: 

Ô creates a multi-agency strike force to combat violent and other major felony crimes 

associated with illegal immigration and human trafficking147 
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Ô allows state agencies with custody of illegal aliens to notify appropriate federal 

agencies and to transfer such individuals to federal custody148 

Ô allows state and local agencies to keep and share information about legal and 

illegal immigration status consistent with federal law for reasons that include the 

verification of residency status for eligibility to receive benefits or licences issues by 

federal, state and local authorities
149 

Ô requires verification of immigration status as a precondition to receiving public 

benefits150 

Ô 
allows legal residents to bring actions against any agency that limits the enforcement 

of federal immigration law
151 

Ô makes it a felony to transport illegal aliens into the state for commercial advantage or 

private financial gain, to encourage aliens to immigrate into the state in violation of 

federal immigration law, and makes it a misdemeanour to harbour illegal aliens in 

the state152 

Ô 
allows police to make a warrantless arrest of persons reasonably suspected of being 

illegal aliens subject to a civil removal order issued by an immigration judge, or for 

whom an outstanding warrant has been issued by the DHS, or who has been 

convicted in another state of one or more aggravated felonies, or who has willfully 

failed to comply with federal alien registration laws.
153 

 

3 Conclusions 

 

The recent decision of the US Court of Appeals in the 9th Circuit in U.S. v. Arizona154 

will not resolve the legislation winding its way through the other eight states discussed in 

Section II which is largely patterned after the Arizona Act and spans an additional six 

federal Circuits.155 Nor is the final outcome as to the Constitutional challenges to the 

Arizona law certain. As previously noted,
156 

the preliminary injunction of the Arizona 

Act allows the portions of the Act to stand that relate to human trafficking, stopping an 

automobile to hire anyone (or entering an automobile to be hired) by the side of the road 

when doing so impedes the flow of traffic, and criminalising the transporting of illegal 

aliens within the state or to conceal, harbour, shield or attempt to conceal, harbour or 

shield illegal aliens in the state, as well as encouraging or helping illegal aliens to move 

to the state. Until the US Supreme Court rules on the Constitutionality of state efforts to 

control illegal immigration, the only predictable outcome is further polarisation and a 

hardening of the lines between advocates for illegal immigrants and opponents of illegal 

immigration as these state initiatives move forward. 

In the long term, Congress needs to tackle the politically charged issue of reshaping 

an immigration policy that effectively deals with current and future illegal immigrants 

while permitting greater flexibility for attracting foreign nationals with skills and 

credentials that businesses need and cannot find in the local population. Congress and the 

Obama administration could largely resolve the core issues that motivated states to 

consider measures to control illegal immigration by allocating the necessary funding to 

US ICE to provide the agency with the necessary resources to increase border security 
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and by increasing employer audits and criminal prosecutions of employers who hire 

illegal aliens.
157 

Until the US Supreme Court weighs in on the issue, reasonable people may differ    

on whether the Constitutional grant to Congress to establish a uniform rule of 

naturalisation
158 

preempts states from regulating illegal immigration within their borders. 

What should not be open to honest debate is the responsibility of Congress to create an 

immigration policy that best meets the public health, safety, security and economic 

interests of the USA while providing a fair opportunity to attain the US dream to 

industrious, law-abiding  citizens  around the  globe.  Nor  should  presidents  be  free to 

enforce only the laws they like and benignly neglect enforcing those they find 

objectionable or politically inexpedient. Prosecuting Arizona for its efforts to help 

enforce federal immigration law and discourage illegal immigrants from settling in the 

state while looking the other way when self-styled sanctuary cities like San Francisco 

harbour illegal immigrants and openly refuse to cooperate with federal authorities in 

enforcing federal immigration law in other states is offensive to both the rule of law and 

to the spirit of the equal protection guarantees under the 14th Amendment to the US 

Constitution. 
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